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DECI SI ON_ AND ORDER

This proceeding arises froma claimfiled under the
provi sions of the Longshore and Harbor Workers, Conpensation
Act, as anmended, 33 U.S.C. 901 et seq.

A formal hearing was held in Newport News, Virginia, on
May 25, 2000 at which time all parties were afforded full
opportunity to present evidence and argunent as provided in
the Act and the applicable regul ati ons.

The findings and concl usi ons which follow are based upon
a conplete review of the entire record in |ight of the
argunments of the parties, applicable statutory provisions,
regul ati ons and pertinent precedent.

STl PULATI ONS?

The Claimant and |I. T. O have stipulated to the

1. That an enpl oyer/ enpl oyee rel ati onship existed at
all relevant tines.

2. That the parties are subject to the jurisdiction of
t he Longshore and Harbor Workers' Conpensation Act.

3. That the clainmnt sustained an injury to his right
knee on 5/ 17/ 96.

1 The fol I owi ng abbreviations will be used as citations to the record:

TR - Transcript of the Hearing;
CX - C aimant's Exhibits;
CTsSX - Cooper/T. Smith Exhibit; and

ITOX - |. T.Q Corporation Exhibit.
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That a tinely notice of injury was given by the
enpl oyee to the enpl oyer.

That a tinely claimfor conpensation was filed by
t he enpl oyee.

That at the tine of the injury the claimant's
average weekly wage was $1,817.27 resulting in
entitlement to paynent based on the maxi num
conpensation rate at the time of his injury which
was $782. 44.

The enpl oyer has paid the claimant for tenporary
total and permanent partial disability benefits as
evi denced by Enployer’s LS-208 dated 5/23/97,

Enpl oyer’s Exhibit 3, and I. T. O paid tenporary
total disability from June 11, 1996 through
January 12, 1997.

. T. O paid a 10% schedul ar award for |eg
i npai r ment .

That the claimant's treating physician for this
injury is Dr. Neff.

The cl ai mant and Cooper/T. Smith have stipulated to the

fol |l owi ng:

1.

That an enpl oyer/ enpl oyee rel ati onship existed at
all relevant tines.

That the parties are subject to the jurisdiction of
t he Longshore and Harbor Workers' Conpensation Act.

That the clai mant sustained an injury on 1/20/97 to
his right ankle and heel.

That a tinely notice of injury was given by the
enpl oyee to the enpl oyer.

That a tinely claimfor conpensation was fil ed by
t he enpl oyee.

That at the time of the injury the claimnt's
average weekly wage was $1,817.27 resulting in
entitlenment to paynent based on the maxi num
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conpensation rate at the tinme of his injury which
was $801. 06.

7. The enpl oyer has paid the claimant tenporary total
and permanent partial disability benefits as
evidenced by a form LS-208 dated December 21, 1998.
(A copy was received in this office in Decenber
2000). This formreflects paynent of tenporary
total disability from January 21, 1997 to Decenber
7, 1998.

8. That the claimant's treating physician for this
injury is Dr. Arthur Wardell.

| ssues

1. Whet her the cl ai mant has a work rel ated back
I mpai r ment .

2. Extent of disability.
3. Responsi bl e enpl oyer.

4. Entitlement to Section 8(f) relief.

Eval uati on of the Medical Evidence

At the hearing, the claimant testified that he dropped
out of school when he was in the eighth grade at age 17. He
| oaded heavy freight for sonme 14 years and then worked in a
Ford assenbly plant for one year. Subsequently, he worked as
a | ongshoreman for over 30 years.

Work as a | ongshoreman required handling cocoa beans, and
driving a forklift and a hustler. He spent 75% of his tine as
a foreman (header) and 25% in other jobs. Even as a forenman
(header) he had to clinb | adders and assist in handling cargo.
He also had to lash containers. [TR 25].

He had an autonobile accident in 1995 and he was treated
by Dr. Morales for |eg and back problenms. At |I. T. O in My
1996, his right knee struck a post and he went to Dr. Neff
with knee and back conplaints. Knee surgery was perfornmed and
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he returned to full duty in January 1997 although he still had
back conplaints. [TR 34].

On the fifth day of his work with Cooper/T. Smth in
January, a forklift struck his right leg and foot. Dr.
Wardel |l treated him for these problens and for conplaints of
back pai n.

Sutton testified that presently he could not stand for
very |long due to back pain, and he indicated that his right
|l eg woul d become nunb. Sitting became unconfortable after 20
m nut es.

I n m d- Decenmber 1995, Sutton informed Dr. Morales that
ten days earlier his vehicle flipped, he was knocked
unconsci ous, and he was hospitalized for observation. Sutton
informed Dr. Morales that he now had

di zzi ness, |ightheadedness, ringing in his ears,
headaches, neck pain, |acerations over the right
posterior neck, nunbness and tingling radiating into
his left arm severe | ow back pain and tenderness
across the chest.

Exam nation reveal ed healing abrasi ons on the head.

There was a decreased range of notion of the
cervical spine by about 30% There are nultiple
heal i ng | acerati ons, abrasions, and contusions about
the | eft posterior neck and |l eft upper back.

There was a decreased range of notion of the | unbar
spi ne by approximately 30% There was bil ateral
paravertebral nuscle spasm and positive straight |eg
raising bilaterally at 80 degrees.

There were no knee injuries. He had patchy
hypest hesi a about the L5-S1 dermatones bilaterally
and he had a feeling of weakness in both | egs.

In early January 1996, Sutton reported that he still
had | ow back pain. An MRl of the |unmbar spine
reveal ed no evidence of a bul ging, protruding or
herniated disc. [CX 9]. In |late January, the
physi ci an stated that the claimnt could return to
wor k. [CX 10].
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Reports from Now Care indicate that on May 17, 1996,
Sutton reported that something gave way in his right leg. The
i npression was calf strain. [CX 13].

Dr. Neff, an orthopedic surgeon, found slight limtation
of notion and sonme swelling of the knee in md-June 1996.
Exam nation in July revealed right buttock atrophy and an MRI
showed tearing of the lateral neniscus. There was positive
straight leg raising and the physician advised an MRl of the
| umbar spine.

EMGs reveal ed slight abnormality in the right |ower
extremty. Sutton was referred to Dr. Richardson who
conducted an EMG, and an MRI of the spine, which were
considered to be normal [CX 7; ITOX 12 and 13]. In October,
the cl ai mant underwent repairs of the torn | ateral neniscus.
Dr. Neff schedul ed physical therapy.

I n Novenber, the physician reported satisfactory results
and advi sed a work hardeni ng program |In m d-Novenber, Dr.
Neff noted that the conditioning programreport indicated that
Sutton could return to duty as a gang | eader but not as a
general | ongshoreman. On January 10, 1997, Dr. Neff stated
that the claimant could return to work on January 13. [CX 4].

I n Novenmber 1996, Sutton was referred to the Sports
Therapy and I ndustrial Medical Center. Sutton was seen on
numer ous occasions and the |ast visit was on January 9, 1997.
[CX 7].

Peter Ownen testified that he was a physical therapist’s
assi stant and a program coordi nator for Sports Therapy.
Sutton underwent a work hardeni ng program for post operative
nmeni scal surgery and right sciatica. [TR 137]. The program
focused on the right knee and it was felt that he could clinb
| adders in January. Owen did not recall back conplaints
during the treatnent. [See | TOX 18].

During treatnment at Sentara Enmergency on January 20,
1997, the claimant reported that a forklift struck his right
heel. An x-ray was negative and Sutton was provided with a
posterior splint and crutches. The inpression was an acute
ri ght ankle contusion. [CX 12].
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On January 22, 1997, the claimant informed Dr. Wardel
that pain radiated fromthe right foot into the calf and into
t he posterior thigh. |Inpressions included possible right
sciatica. This physician provided extensive treatnment for the
back in 1997. [ITOX 8; CX 3].

Dr. Neff evaluated Sutton’s knee in February 1997, and in
t he next nonth the physician assigned a permanent rating of
10% for the right knee. Dr. Neff noted that Dr. Wardell was
treating Sutton for other injuries. [ITOX 6].

July 1997 notes fromDr. Wardell’s office indicate that
Sutton underwent three epidural injections without relief and
had simlar results with physical therapy. An EMG and an MRI
were considered to be negative. [ITOX 8].

I n August 1997, Dr. Hynninen perfornmed right L3-4, L4-5,
and L5-S1 facet injections. [CX 8].

On Septenber 22, 1997, Dr. Wardell noted noderate
restriction of back flexion and sone limtation of notion of
the ankle. |t was concluded that Sutton had reached maxi num
medi cal inmprovement but that he should remain out of work. [CX
3, ITOX 8].

I n October 1997, Dr. Hol den conducted an exam nati on and
revi ewed nmedi al records. The physician stated, in part

Overall conclusions and summary: The patient's
history is totally unreliable. One notes that from
doctor to doctor the history changes and/or he
cannot renmenber. There is also a concern that he
tells me that he has never had a previous back
injury when he had an autonobile accident and had a
back injury. It is also interesting to note that a
pul ling sensation in the back of the |leg constantly
surfaces back fromthe auto accident and Dr.

Moral es' notes to Dr. Neff's notes to Portsnouth
Orthopaedic notes. It is also interesting to note
that the patient's EMG studies that were perforned
within six weeks of the knee injury denonstrate
chronic old nerve injury.

The EMG studies that were done by Dr. Morales did
not do anythi ng but paral unmbar nuscles and so |
believe that the EMG done in Dr. Mrales' office
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were inconplete and failed to divulge a nerve
injury. Certainly atrophy of the buttock and

pol yphasics are the healing phase. Therefore, it is
my conclusion that the patient did suffer sciatic
nerve injury in the autonobile accident of 12/8/95
and this was not diagnosed. His injury on 1/20/97
when he was trying to escape what he thought was a
falling container could have exacerbated this nerve
injury because of atrophy and weakness.

My overall conclusions and summary are: Autonobile
accident of 12/8/95 which resulted in a back injury
and a sciatic nerve injury which is undi agnosed.

The sciatic nerve injury is then diagnosed on
6/18/96. It is my supposition that the reason he
fell was because of the sciatic nerve injury which
was undi agnosed, not the running. That led to a

di agnosis of torn neniscus. However, the records do
show that the patient's back was apparently doi ng
wel | and that he had negative straight |eg raising
until he was hit by this wheel. However, the workup
for that in terns of his back shows normal MRI
findings and no acute “EMGs”. [CX 11].

In May 1998, Dr. Wardell stated that

| have reviewed the records you sent ne which Dr.

Hol den had in his possessi on when he performed his

| ndependent Medi cal Exam nation. Based on review of
t hese records, | think that M. Sutton had a
preexisting sciatica which was pernmanently
aggravated by his injury of January 20, 1997. [ITOX
8] .

On reexam nation by Dr. Holden in October 1998, Sutton
reported that he had gl obal pain around the right heel and big
toe, as well as back pain.

The physician reported that

In review ng records the patient had chroni c back
conplaints before the injury to his foot and broken
toe. Based on the studies after the injury show ng
no evidence of any ruptured disc “or” EMGs that are
normal, | find no evidence of any acute injury to
the back. In ny judgenent, whatever M. Sutton's
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back conpl aints are today have been there in the
past and are related to his pre-existing condition
and not to the job incident of January 20, 1997.

The injury to the right toe could possibly have
aggravated his lack condition due to abnormal gait
for the duration of the time that it took for the
toe to heal which is approximately four to six
weeks. After that gait abnormalities would have
been returned to pre-injury state and would no

| onger be a factor and aggravation to his back. |
do agree that he is back to his January 20, 1997
preinjury status. | also find that there is no
atrophy of his calf and his right calf is |arger
than his left and his gait is normal show ng no
favoritismin gait, no evidence of disuse
dysfunction. There would be no disability fromthe
fractured toe. The patient does suffer from hall ux
val gus which can be synptonmatic and woul d affect any
functional capacity examnation in itself. Because
functional capacity eval uations cannot separate out
i ndi vidual injuries but only evaluate the whole his
hal l ux val gus deformty could affect the FCE
(functional capacity eval uation).

My only other comment is that this patient has the
nost severe positive Waddell sign which is

neurol ogical deficits, stopping in the mdline, to
sensory deprivation on a clinical basis. This is
strong evidence of a cerebral nmanipul ati on of the
exam for what ever purpose the patient consciously or
unconsciously is attenpting to gain. In and of
itself the sensory examdiscredits the patients
conplaints as a whole and cannot be trusted. It
shoul d be noted during the examthe patient had full
extension and flexion of both knees. | noticed that
he was given disability for his right knee in the
past. That has corrected itself. The patient
shoul d be returned to work at the |evel that he was
qualified to work at prior to January 20, 1997.

[ CTSX 1].

Dr. Neff saw Sutton in July 1998 and in January 1999. In
March 1999, Dr. Neff stated that he agreed with the contents
of a letter witten by claimnt’s counsel. Counsel’s letter
stated in part
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1. That when you first exam ned M. Sutton on July
23, 1996 you found that he had "definite right
buttock atrophy and positive right straight |eg
raising for thigh and right calf pain”

2. That in your opinion, this right buttock atrophy is
an objective finding consistent with sciatic
probl em

3. That based on this finding and the other findings of
your exani nation, you determned that M. Sutton was
suffering froma right sciatica problem which you
attributed to M. Sutton's May 17, 1996 injury;

4. Furthernmore, it was your opinion that this right
buttocks atrophy which you found on July 23, 1996
was a result of the claimant's injury of May 17,
1996;

5. That an EMG was perfornmed at your request by Richard
Nei |l son on July 9, 1995, which was positive for
sciatic problem [ITOX 6].

I n February 1999, Dr. Wardell stated that

| have reviewed the records of Dr. Neff's treatnent
of Bobbie Sutton after a right knee injury in 1998.

| have al so revi ewed el ectromyography reports
perfornmed at Dr. Morales office and at M. Neilson's
office, as well as reviewed the EMG s performed at
our office on March 5, 1997 and June 17, 1998.

Al t hough M. Sutton incurred synptons of right
sciatica after the 1995 autonobil e accident, there
was obj ective evidence of worsening of his sciatica
based on EMG findings after the right knee injury.
Hi s subsequent foot injury for which | treated him
aggravated his right sciatica but this aggravation
has subsequently resolved. He, however, has

per manent aggravation of his sciatica as a result of
his right knee injury. Due to his sciatica, he
shoul d be on full back restrictions. [ITOX 8].

Dr. Neff saw Sutton in April, in July, and in September
of 1999. In October 1999, the physician wote to claimnt’s
counsel and stated that
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| amwiting to you concerning a neeting which we
had on January 28, 1999 concerning ny treatnment of

M . Bobbie Sutton. As per ny discussions and

opi nions to you concerning M. Sutton's eval uation
and treatnents, | am of the opinion that, when |
first evaluated M. Sutton on July 23, 1996, | found
atrophy of his right buttock and a positive right
straight leg raising test for thigh and right calf
pain. It was ny opinion that the rather marked

ri ght buttock atrophy was an objective finding which
was consistent with his right sciatica and,
furthernore, that the right sciatic irritation which
| found was directly attributable to M. Sutton's
May 17, 1996 accident. The buttock atrophy was a
direct result of the May 17, 1996 acci dent.

An EME nerve conduction study was performed, at ny
request, by Dr. Richard Neilson on July 9, 1996 for
residuals of this accident. The EMG was positive
for right sciatica. Wen the EMG was repeated on
August 19, 1996, it was again positive for sciatic
problemin that it showed increased exertional
activity fromthe nedial gastrocnem us nuscle.
Because of this right sciatica, | referred M.
Sutton to Dr. Richardson, a neurologist. It was Dr.
Ri chardson's opinion that the right sciatic problem
was not resulting in a neuropathy and that further
treatnment was therefore not necessary. The fact
that Dr. Richardson did not opine that the sciatic
probl em was not resulting in a neuropathy did not
change ny opinion that M. Sutton suffered a sciatic
nerve injury on May 17, 1996.

When M. Sutton sustained a new injury on

January 20, 1997 and came back to ny office, it was
my clinical inpression that the sciatica which he
was having at that tine was being treated by Dr.
Arthur Wardell. |, therefore, did not address the

i ssue on that date and have not treated M. Sutton
for sciatica since having seen himsubsequent to the
new i njury on January 20, 1997. [ITOX 6].

| n December 1999, Dr. Wardell stated that

Because of M. Sutton's right |leg and | ow back
injury sustained on 1-20-97, he cannot stand nore
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t han one hour per day or sit |onger than one hour
per day. Because of these restrictions, he cannot
work | onger than two hours per day unless he can lie
down at work. (1TOX 8).

Dr. Pugach, a neurol ogist reviewed records in January
and st ated

Therefore, | would conclude, taking all the data
into consideration, that M. Sutton either had no
nerve injury, or he had a relatively mld injury to
the distal right sciatic nerve, causing sone rather
limted acute denervation changes in appropriate
muscles - and that if there was any degree of
sciatic nerve injury, this had certainly conpletely
resolved by the tinme the patient was eval uated by
Dr. Kirk on Septenber 13, 1996. (ITOX 11).

On exam nation in February 2000, Sutton infornmed Dr.

Pugach t hat

His current synptons include a feeling of pins
sticking in his right heel, which is constant,

al t hough worse if he stands on it. |[If he stands for
nore than a few mnutes, pain will radiate up his
right leg. He admits to nunbness and tingling on
the bottom of the right heel, but denies any other
such paresthesias. He does say that if he turns his
ri ght foot outward the heel pain increases. He
admts to weakness in the right |ower extremty,
saying that it affects the entire extremty. He
says he has been wal king with a cane since injuring
his knee and wearing a knee brace in the |last two or
three nonths. He has had a few right knee steroid
injections, the last sone tine this past Decenber.

He deni es any history of back injury, but admts to
sharp pains in his | ower back at tines. He gives
the exanple of any lifting causing this. He denies
any synptons in his left |ower extremty simlar to
those in the right. He also denies bowel or bl adder
dysfuncti on.

Dr. Pugach reported
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| MPRESSI ON AND RECOMMVENDATI ONS: As noted in ny
prior report of January 23, 2000, the avail able
records suggest that the patient may have had sone
transient dysfunction of his distal right sciatic
nerve, which had resolved by the tinme he had his EMG
on Septenber 13, 1996. Based on today's eval uation,
| do not find any indication that the patient has
had any other neurological injury related to the

May 16, 1996 injury. His subjective conplaints are
predom nantly pain throughout the right | ower
extremty, nostly in the ankle, related to the ankle
injury, and paresthesias around the right heel, but
not el sewhere. The only "objective" findings on ny
exam include a positive right straight raise and

di ffuse decreased pinprick and |ight touch sensation
t hroughout the entire right leg. Froma nedical

st andpoi nt, these are rather subjective findings and
the sensory deficit is non-anatom cal.

Dr. Pugach concluded stating that

| do not believe that there is any neurol ogi cal
deficit at this tinme and any deficits he may have in
the right |lower extremty would be nuscul oskel et al
in nature. | would defer any further comment on
this to an orthopaedist. Therefore, there is no
neur ol ogi cal di agnosis and no disability froma
neur ol ogi cal standpoint. (ITOX 17).

Dr. WIllianson, an orthopedist, exam ned Sutton in early
May 2000. Follow ng the evaluation the physician stated that

In response to specific questions as they relate to
the injury of 5/17/96.

1. The objective findings are none. He has nornmal
range of motion of his back. He has a negative
straight leg raise. He has non-dernmatomal 50%
decreased sensation on the entire right side of
hi s body excluding his face. He has a normal
knee exam other than sonme mld lateral laxity
unrelated to his incident.

2. He has patell ofenporal crepitus (unrelated to the
accident). He has continued nmedial joint line
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tenderness (unrelated to the accident as his
tear was on the lateral side and the
degenerative changes were patellofenoral and
medi al ) .

3. The subjective conplaints are that of pain.
Pain in the knee(different than that after the
accident). Pain in his back (not noted for
several nonths after the accident).

4. There is a discrepancy with the patient's subjective
conplaints and his physical findings are none. His
subj ective conplaints are numerous.

5. Hi s present orthopaedic status is that degenerative
arthritis of his knee (unrelated to the accident).
St atus post arthroscopic |ateral meniscectony, which
has heal ed and carries a pernmanent inpairnment as
stated by Dr. Neff. Chronic |ow back pain with
negative MRl scanni ng and negative
el ectromyographi es, but again, this is subjective.

Di agnosi s:

1. Status post lateral meniscectony (rel ated).

2. Medi al joint |line degenerative arthritis of the knee
with patell ofenoral involvenment (unrelated to the
acci dent).

3. Chroni ¢ back pain by subjective conplaints.

In nmy opinion, the patient is not disabled in an
ort hopaedi ¢ standpoint due to his injury. His
subj ective conpl aints however nake it difficult to
function. These are all based on subjective
statenments not by any physical findings of
document ed pathology. It is my opinion that his
condition has no relationship to the work injury
dated 1996. Hi s continued knee conplaints are on
the opposite side of the knee nore referable than
medi cal probability to the degenerative changes.
The | ow back pain did not show for several nonths
after the incident and therefore | do not believe
there was a back injury at all. |IF he did have sone
m nor back pain, this would be a very m ni mal back
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strain (mechani smand no docunentation of injury).
This mld back strain would in nedical probability
woul d resolve itself within six to eight weeks. His
chronic back pain in ny opinion nowis unrelated to
that incident. (1TOX 19).

In md May 2000, Dr. WIIlianson reported that

M. Sutton sustained an injury in May of 1996
(presumably fromITO) and that injury is not
responsi bl e for any apparent | ow back pain. (ITOX
20) .

At the hearing, Dr. Pugach testified that reflexes were
obj ective findings and that tenderness, weakness, and sensory
abnormalities were considered to be subjective. (TR 78). The
physi ci an had reviewed the EMGs and NCV tests and concl uded
that there was no neurol ogi cal diagnosis or reason for
restrictions. There was a history of injury to a nerve behind
t he knee when there was trauma to that joint.

When deposed in August 2000, Dr. Neff testified that
Sutton was first seen in June 1996 and findings related only
to the right knee. Positive straight |leg raising was noted on
t he next evaluation and there was a suspicision of sciatic
nerve irritation. The back was essentially normal but there
was atrophy of the right buttock.

Dr. Neff reviewed Dr. Morales records and found no
i ndication of sciatic nerve abnormality. Later exam nations
in 1996 did not reveal sciatic nerve abnormality and Sutton
was returned to full duty in January 1997. In February,
Sutton reported the injury to the right foot and conpl ai ned of
back pai n.

Dr. Neff felt that Sutton had a sciatic nerve injury in
1996 al t hough significant back conplaints did not begin until
after the 1997 injury. The physician noted that Dr. Wardell
provi ded treatnment for the back inpairnment. (ITOx 28).

Dr. Wardell was deposed in Septenber 2000 and testified
that in January 1997, di agnoses included possible right
sciatica although Sutton did not report back conplaints. An
EMG was abnormal and epidural and facet injections were
provi ded. Sutton reached MM by Septenber 22, 1997 although
he neer had full range of spinal notion.
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Dr. Wardell stated that Sutton aggravated a preexisting
conditi on when he twi sted his back in January 1997. (1TOX 29,
p. 19). The physician reaffirmed his opinion in I TOX 8.

VWhen asked

Do you have an opi nion on whether or not M.
Sutton's back and/or sciatic condition would have
been the sanme on Septenber 22, 1997 with or w thout
the January 20th, 1997 injury?, Dr. Wardell stated
t hat

| think it would have been the same. From
an electro diagnostic standpoint, it was —
it was the same. And just talking to him

hi storically about his -- his synptons, it
was about the -- about the sanme. (1TOX 29,
P. 24).

Dr. Wardell stated that his opinion now was as he stated
in February 2000. (In CX 3, p. 1, The physician reported that

| have read your letter and tal ked to Laura
Whitfield (a vocational consultant). | have
reviewed ny chart. It does seemthat | have said in
previ ous conmmuni cations that M. Sutton's right
sciatica was aggravated by the 1-20-97 injury, but

t hat aggravation had subsequently resol ved.

The letter to M. Canden dated Decenber 21, 1997 is
correct inlimting M. Sutton's work capabilities,
but these restrictions are due to his May 17, 1996
injury as well as his January 20, 1997 injuries. He
has permanent restrictions due to the injuries
sustained in January 20, 1997 referable to his ankle
and foot. (See CX 3, p. 14, dated 11/20/98 for
these restrictions).

Contentions regardi ng extent of disability, and
liability of the empl overs

Sutton argues that the Section 20(a) presunption applies
regarding a | ow back inpairnment and states that Dr. Neff
rel ates such a disorder to the injury in 1996. The cl ai mant
coul d not have continued to work in 1997 even if the second



17

injury had not occurred. Dr. Wardell has stated that the
sciatica was aggravated by the 1997 injury. It is argued that
Sutton can not return to previous work and he is incapable of
perform ng suitable alternate enpl oynent.

| TO argues that the presunption is rebutted as Dr.
Wardel | ’s statenents regardi ng back disability are
unsupportable. Drs. WIIliamson, Holden, and Pugach di spute
t he conclusion of Dr. Wardell.

Alternately, I TO argues that if Sutton is totally
di sabl ed, Cooper is responsible as Dr. Wardell has stated that
the inmpairnment was aggravated by injuries in January 1997.
Nat ural progression has not been shown as Dr. Neff has stated
that there were no | ow back restrictions in early January
1997.

Cooper/T. Smith argues that only Dr. Wardell indicates
that Sutton has a chronic back inpairnent. |If such a disorder
was present then Cooper woul d note that

Dr. Pugach, Dr. WIIlianson and Dr. Neff had no
opinion with regard to the inpact of the 1997
injury. Dr. Wardell, the treating physician,
testified without contradiction that he believed the
1997 injury caused a tenporary aggravation of the
back problem which had resulted fromthe 1996
injury. Dr. Wardell's testinony is corroborated by
t he opinion of Dr. Hol den who al so agreed that

Cl ai mant' s back problens pre-existed his 1997
injury, which caused a tenporary aggravation, at
nmost. This uncontradi cted nmedical testinony
establ i shes that Cooper/T. Smth is not responsible
for Claimant's ongoing disability, if any, and that
any disability is solely related to Claimant's 1996
. T.O work injury.

Di scussi on

I n determ ni ng whether the enpl oyee has sustained an
i njury conpensabl e under the LHWCA, one nust consider the
relationship between Section 2(2) and 20 (a) of the LHWCA.
Section 20 (a) establishes a presunption of injury in favor of
the claimant if he establishes the elenments of prima facie
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case. In the absence of substantial evidence to the contrary
it is presuned that the injury claimcones under the Act.

In order to be entitled to the statutory presunption, the
enpl oyee nmust first establish a prinma facie case. The
cl ai mnt has the burden of establishing that 1) he sustained
physi cal harm or pain; and 2) an accident occurred in the
course of enploynent, or conditions existed at work which
coul d have caused the harmor pain. Kier v. Bethlehem Steel
Corp., 16 BRBS 128 (1984).

Once Claimant has net this dual burden or establishing
t hat he has suffered harmand that the alleged accident in
fact occurred or the alleged working conditions existed, the
Section 20(a) presunption of casual connection (that the harm
was caused by the accident or working conditions) applies.
The presunption thus operates to link the harmw th the
i njured enpl oyee's enploynent. Kelaita v. Triple A Machine
Shop, 13 BRBS 326 (1981).

The record clearly reflects that Sutton was injured on
three occasions in the md-1990s. The first question is
whet her or not there is a chronic back disorder which could
have resulted from or have been aggravated by events with the
two enpl oyers.

Wil e statements fromDr. Wardell are contradictory one
coul d perceive that this physician had related chronic back
disability to one or both of the work injuries. Therefore,
the Section 20(a) presunption is invoked.

Once the 820(a) presunption applies, the relevant inquiry
i s whet her Enpl oyer succeeded in establishing the | ack of
casual nexus. Dower v. General Dynamics Corp., 14 BRBS 324
(1981). Enpl oyer nust produce facts, not speculation, to
overcone the presunption of conpensability, and reliance on
nore hypothetical probabilities in rejecting a claimis
contrary to the presunption created in 820(a). Steel V.
Adler, 269 F. Supp. 375 (D.D.C. 1967). See also Smth v.
Seal and Terminal, Inc., 14 BRBS 844 (1982); Dixon v. John J.
McMul | en and Associates, Inc., 13 BRBS 707 (1981). Highly
equi vocal evidence is not substantial and will not rebut the
presunption. Dewberry v. Southern Stevedoring Corp., 7 BRBS
322 (1977), aff'd mem, 590 F.2d 331, 9 BRBS 436 (4th Cir.
1978) .
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Dr. Morales treated the claimnt for conplaints of |ow
back pain follow ng the autonobile accident in 1995. However,
t he physician did not report chronic back disability when
Sutton was released to work for I TO. Drs. Pugach and
W I liamson have exam ned Sutton subsequent to 1997 and both
physi ci ans have stated that a chronic | ow back inmpairnment is
not present.

In view of these opinions |I conclude that the Section 20
(a) presunption has been rebutted and that this adm nistrative
| aw judge nmust weigh all the evidence and resolve the case on
the record as a whol e.

Under the substantial evidence rule, the

adm ni strative |aw judge's findings nust be
based on such rel evant evidence as a reasonabl e
m nd m ght accept as adequate to support a
conclusion. See Del Vecchio v Bowers, 296 U.S.
280 (1935).

While Drs. Mrales, Pugach, and WIIlianson have indicated
that there is no permanent |unbar inpairment, Drs. Neff,
Wardel |, and Hol den have stated otherw se. However, these
| ast three physicians have expressed conflicting opinions as
to the onset and the nature of existing inpairment.

In late 1997, Dr. Hol den stated that a sciatic nerve
injury resulting fromevents in 1995 caused Sutton to fall in
1996. [CX 11]. In 1998, this physician was not specific as to
the current level of inmpairnment but indicated that the
disability was no nore than had been shown prior to the injury
in 1997. [CTSX 1].

I n June 1996, Sutton conpl ained of right thigh pain and
Dr. Neff noted buttock atrophy. The physician suspected
radi cul opathy but this was ruled out by Dr. Richardson. In
early 1997, Dr. Neff referred Sutton to Dr. Wardell who
treated the recent injuries. [CX 4; ITOX 6]. Dr. Neff later
testified that while there was a sciatic nerve injury in My
1996, there was no active sciatic problemas of early January
1997. [ITO EX 28].

Dr. Wardell provided the primary treatnent follow ng the
injuries in early 1997. In May 1998, the physician stated
t hat based on a review of Dr. Holden's records
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| think that M. Sutton had a preexisting
sciatica which was permanently aggravated by his
injury of January 20, 1997.

In July 1998, Dr. Wardell reported that

M. Sutton does not have a disc herniation. His
EMG s are negative, so he does not have significant
nerve damage in the |ower extremty, but has ongoing
sciatic nerve irritation. It is possible that M.
Sutton's back pain is nade worse by an altered gait
pattern as a result of his preexisting knee injury.
| do not anticipate that M. Sutton will return to
full work duty.

I n Novenber 1998, the physician stated that

as far as his right sciatica is concerned,
from an objective basis, he has returned to
his pre-foot injury state with regard to
his sciatica.

Dr. Wardell reported in February 1999 that

Al t hough M. Sutton incurred synptons of right
sciatica after the 1995 autonobil e accident, there
was obj ective evidence of worsening of his sciatica
based on EMG findings after the right knee injury.
Hi s subsequent foot injury for which | treated him
aggravated his right sciatica but this aggravation
has subsequently resolved. He, however, has
per manent aggravation of his sciatica as a result of
his right knee injury. Due to his sciatica, he
shoul d be on full back restrictions.

A report on Decenber 21, 1999 indicated that

Because of M. Sutton's right |leg and | ow back

i njury sustained on 1-20-97, he cannot stand nore

t han one hour per day or sit |longer than one hour
per day. Because of these restrictions, he cannot
wor k | onger than two hours per day unless he can lie
down at worKk.

I n February 2000, Dr. Wardell stated that
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It does seemthat | have said in previous
conmmuni cations that M. Sutton's right sciatica
was aggravated by the 1-20-97 injury, but that
aggravati on had subsequently resol ved.

The letter to M. Canden dated Decenber 21, 1997
is correct in limting M. Sutton's work
capabilities, but these restrictions are due to
his May 17, 1996 injury as well as his

January 20, 1997 injuries. He has permnent
restrictions due to the injuries sustained in
January 20, 1997 referable to his ankle and
foot. [ITOX 8].

During the deposition in Septenmber 2000, the foll ow ng
di scourse occurred between Dr. Wardell and counsel for |ITO

Q

So the Decenber 21, 1999 letter to M.
Canden, which we referred to at the

begi nni ng of the deposition, wherein you
sai d, Because of M. Sutton's right |Ieg and
| ow back injury sustained on 1-20-97, he
cannot stand nore than one hour per day or
sit nmore than one hour per day, because of
these restrictions he cannot work | onger
than two hours per day unless he can lie
down at work, does that |etter suggest that
there was a permanent or a temporary
aggravati on because of the the 1-20-97
injuries?

That -- the way | read that -- that letter
is that there -- there -- | say because of
his right leg and | ow back injuries

sustai ned on 1-20-97 he cannot do the
following things. But -- but that's
actually due to the -- the injury he had
prior to that.

So you're changing the 12-21-99 letter?
Yes.
Even t hough when | asked you earlier today

if you had changed that opinion you said
no? [I TOX 29, p. 43].
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The undersigned has tried to rationalize the comments

fromDr. Wardell. This physician did not treat Sutton until
after the injury in 1997 but states that present |unbar spine
abnormality is due to prior injuries. |In addition, Dr.

Wardell is not specific as to a diagnosis or as to the reasons

for restrictions associated with the | ow back.
The undersi gned concl udes that none of the physicians has

clearly delineated that there is a chronic |unbar inpairnment
regardl ess of origin.

Sui table Alternate Enpl oynent

The parties have stated that if there is a chronic | ow
back inpairnment the claimant is totally disabled. The
under si gned has found that a chronic |unbo sacral inpairnent
does not exist.

Alternately, the two enployers have argued that if a | ow
back disorder is not present, the claimant has been paid full
benefits under Potomac Electric Power Conpany v. Director,
ONCP_(PEPCO), 449 US 268 (1980), as Sutton is able to perform
ot her wor k.

The cl ai mant argues, alternately, that even if there is
no chronic back disorder, the work related injuries and
intellectual limtations prevent his return to enploynment.

In April 2000, Oiver Vipperman, a vocational consultant,
evaluated the claimnt. The WRAT revealed a first grade |evel
in reading, spelling, and arithmetic. Clinical data indicated
that Sutton could only perform sedentary work.

Vi pper man t hought that Sutton could work as a toll taker
but m ght have difficulty in conpleting the paperwork. [ITOX
23]. In May Vi ppernman stated that

Therefore, based on ny survey in the Tidewater
Virginia area | have been unable to identify any
vi abl e occupational alternatives that would be
suitable for this claimant in |light of his
education, training, experience, and physical
capacity. Therefore | feel this survey nust be
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consi dered as negative in nature to the account.
[1 TOX 24].

Charl es DeMark, a vocational consultant, has submtted
reports which are contained in CX 16-18 and I TOX 25 and 26.
DeMark testified that his testing reflected slightly better
results than those reported by Vi pperman.

Attention was called to CX 3-15, Dr. Wardell’s
restrictions for the back, and to CX 3-14 that physician’s
restrictions for the leg. DeMark stated that even if the |eg
all owed Sutton to work at a light to medium | evel Sutton could
not work as a |longshoreman or find other work due to his
[imtations.

Laura Whitfield, a vocational consultant, conducted a
| abor market survey in early 1999. She identified jobs as an
unarmed security guard, as an assenbler, and as a delivery
driver. Dr. Holden approved jobs with G ass Baron, Security
Forces, Inc., Clenons Security, Lee Staffing/Cork, Crown &
Seal, with Atlantis Photo, and with Bayview Pl aza Pharmcy.

VWhitfield spoke with Dr. Wardell and the physician
approved working as a forklift driver on the dock, with d ass
Baron, at one gasoline station, and with Security Services.

Drs. Neff and Wardell were deposed subsequent to the
heari ng.

The undersi gned has no reason to doubt Ms Whitfield when
she states that she talked to Dr. Wardell and that he approved
sonme of the jobs. However, the record does not contain the
physician’s signature as to the approval of jobs, and no
menti on of jobs was made at the deposition.

Approval of such jobs does not seem consistent with
previous statenments by Dr. Wardell.

VWil e Dr. Hol den, who exanm ned Sutton on one occasion,
approved sone jobs, all three vocational experts noted
illiteracy, and Vi pperman and DeMark stated that Sutton was
unenpl oyabl e.

It is concluded that suitable alternate enpl oynent has
not been shown and that Sutton is totally disabled. The
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finding is based on right |lower extremty and intellectual
i npai rnments, as substantiated by vocational evidence.

Cooper/T. Smth is the responsible enployer as Sutton
could work until the date of the last injury.

Entitlenent to Section 8(f) Relief

An enpl oyer may invoke Section 8(f) of the Act to limt
its liability for conpensation paynents for permanent
disability. To recover paynents for permanent parti al
di sability under this provision, the enployer nust establish
the following: (1) the enpl oyee had a pre-existing permnent
partial disability; (2) the pre-existing disability was
mani fest to the enployer prior to the work-related injury; (3)
t he subsequent work-related injury alone would not have caused
the enmpl oyee's ultimate permanent disability; and (4) the
ultimate permanent partial disability is materially and
substantially greater than.that which would have resulted from
t he subsequent injury alone.” See Director, OACP v. Newport
News Shi pbuilding and Dry Dock Co., (Harcum), 8 F.3d 175, 185
(4 th Cir. 1993). The enpl oyer bears the burden of proving
that its Section 8(f) claimsatisfies each of these el enents.
See Director, OANCP v. Newport News Shipbuilding & Dry Dock
Co., (Langley), 676 F.2d 110 (4th Cir. 1982).

I n Septenmber 1998, counsel in the Ofice of the solicitor
stated t hat

In the event the Adm nistrative Law Judge assigned
the case determnes that there is a conpensabl e

per manent disability, the Director agrees to paynent
by the Special Fund. Payment is to commence 104
weeks after the date the evidence establishes that
M. Sutton reached maxi num nedi cal i nprovenent.
However, if a schedule award of |ess than 104 weeks
is entered or a nonmnal award is entered Section
8(f) relief would not be warranted.

Sutton has not worked since January 1997, and on
Sept enber 22, 1997 Dr. Wardell stated that the claimant had
reached maxi mum nmedi cal inprovenment, but should stay out of
wor k.

Thus, Section 8(f) relief should apply 104 weeks
subsequent to Septenmber 22, 1997.
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CRDER

I TOis to pay tenporary total disability as stated
in the ITO stipul ati on #7.

Cooper/T. Smth is to pay tenporary total disability
from January 21, 1997 through Septenber 21, 1997,
and pay permanent total disability subsequent to

t hat date.

Upon the expiration of 104 weeks after Septenber 21,
1997 such conpensation and adjustnents shall be paid
by the Special Fund established pursuant to the
provi sions of 33 U.S.C 8§944.

I TOis to provide treatnment for the right knee
i npai r nent .

Cooper/T. Smth is to provide treatnent for
i mpai rment bel ow the right knee.

Each enpl oyer shall receive credit for paynents
made.

Interest at the rate specified in 28 U.S.C. 81961 in
effect when this Decision and Order is filed with
the Office of the District Director shall be paid on
all accrued benefits conputed fromthe date each
payment was originally due to be paid. See Grant v
Portl and Stevedoring Co., 16 BRBS 267 (1984).

Al'l computations are subject to verification by the
District Director.

The Claimant's attorney shall within 20 days of the
receipt of this order, submt a fully supported fee
application, a copy of which shall be sent to
opposi ng counsel, who then shall have ten (10) days
to respond with objections thereto.
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Rl CHARD K. MALAMPHY
Adm ni strative Law Judge

RKM ccb
Newport News, Virginia



